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Abstract

Europe's human rights framework faces severe challenges from migration crises and rule-of-law
backsliding despite robust ECHR and EU Charter protections. This doctrinal study analyzes 2020-
2026 ECtHR/CJEU cases revealing systemic pushback violations (N.D. v. Spain), judicial purges in
Hungary/Poland (Xero Flor v. Poland), and 5,800 execution backlogs. EU Migration Pact
externalization and Article 7 sanctions (€137B frozen) show limited compliance amid political
vetoes. Findings confirm judicial efficacy (1,326 judgments/€92M awards 2024) against enforcement
fragility (70% execution rate). Public support (77% corporate accountability) contrasts policy
inertia. Recommendations: automatic GDP sanctions, EU ECHR accession, empowered NHRISs.
Without reforms, Article 2 TEU values risk erosion by 2030.

Keywords: Human rights, ECHR enforcement, migration pushbacks, rule-of-law crisis, EU
mechanisms.

INTRODUCTION

Europe's human rights landscape represents one of the most ambitious experiments in
international law, born from the devastation of World War II and the Holocaust. The
European Convention on Human Rights (ECHR), adopted in 1950 by the Council of Europe,
established a groundbreaking system where individuals could petition a supranational
court—the European Court of Human Rights (ECtHR) in Strasbourg—for violations of
fundamental freedoms. This treaty binds all 46 member states, from the United Kingdom to
Turkey, guaranteeing rights like life (Article 2), prohibition of torture (Article 3), liberty and
security (Article 5), fair trial (Article 6), privacy (Article 8), freedom of expression (Article
10), and non-discrimination (Article 14). Over 25,000 judgments have shaped national laws,
from mandating investigations into police violence to redefining privacy in the digital age.

The European Union layered additional protections through the Charter of
Fundamental Rights, proclaimed in 2000 and made legally binding by the 2009 Lisbon
Treaty. Applying whenever member states implement EU law, the Charter covers dignity
(Chapter I), freedoms (Chapter II), equality (Chapter III), solidarity (Chapter IV, including
workers' rights and social security), citizens' rights (Chapter V), and justice (Chapter VI).
Courts like the Court of Justice of the EU (CJEU) in Luxembourg enforce it via preliminary
references from national judges, as in landmark cases expanding data protection under
Article 8 Charter mirroring ECHR Article 8.

This dual architecture evolved through enlargements. Post-1989, Central and Eastern
Europe integrated, with the ECHR influencing constitutions—Poland's preamble cites it
directly. The EU's attempted accession to the ECHR (2010-2013 negotiations) sought to
subject EU acts to ECtHR review but faltered after CJEU Opinion 2/13 warned of autonomy
threats, creating a gap where EU bodies remain indirectly bound via member states.

SIBATIK JOURNAL | VOLUME 5 NO.2 (2026) 609


https://publish.ojs-indonesia.com/index.php/SIBATIK

CRUMBLING PILLARS: HUMAN RIGHTS EROSION AMID

EUROPE'S MIGRATION AND RULE-OF-LAW CRISES O\'”L“'.
Sandor J. Kovacs et al

DOI: https://doi.org/10.54443/sibatik.v5i2.4407

Migration crises since 2015 have tested these foundations severely. Over 1.3 million
asylum seekers arrived in 2015-2016, straining Greece and Italy's "hotspots" like Moria
camp, where squalid conditions breached Article 3's ban on inhuman treatment. ECtHR
rulings such as Hirsi Jamaa v. Italy (2012) established extraterritorial jurisdiction over sea
interdictions, while N.D. and N.T. v. Spain (2020 Grand Chamber) condemned Melilla fence
pushbacks despite states' "general interest" claims. The 2024 EU New Pact on Migration
codifies accelerated borders procedures and "mandatory solidarity," externalizing controls
via deals with Turkey (2016 Statement, €6 billion aid) and Libya, yet Human Rights Watch
reports ongoing refoulement—forced returns risking persecution—in the Aegean and
Western Balkans.

Rule-of-law backsliding in Hungary and Poland marks another fault line. Hungary's
Fidesz government since 2010 enacted media laws (Cardinal Laws), electoral tweaks, and
judicial retirement ages, prompting ECtHR wins like Baka v. Hungary (2016, Chief Justice
dismissal violating Article 6 independence) and Magyar Helsinki Bizottsdg v. Hungary
(2016, access to information). Poland's PiS reforms (2015-2023) lowered judge retirement
ages, created disciplinary chambers, and packed the Constitutional Tribunal, yielding
systemic condemnations: Xero Flor v. Poland (2021 Grand Chamber, Article 6/legitimate
expectation), Grzeda v. Poland (2022, irremovability), and Advance Pharma v. Poland
(2022). The EU invoked Article 7 TEU (risk of rights breach) in 2017-2018, froze €137
billion cohesion funds via 2022 Conditionality Regulation, and launched 10+ infringement
actions, though Council unanimity vetoes hampered Article 7's sanctions phase.

Quantitative strains abound. The ECtHR received 42,100 applications in 2024 (post-
Russia expulsion 2022), delivering 1,326 judgments with €92 million reparations, but a
5,800-case execution backlog persists—structural reforms lag despite Committee of
Ministers supervision. COVID-19 amplified vulnerabilities: Italy's quarantine camps echoed
Article 5 arbitrary detention issues; Hungary's anti-LGBT laws clashed with Charter Article
21 equality; Roma evictions breached positive obligations under Article 8.

Emerging pressures intersect. Biometric surveillance (EU Al Act 2024) risks mass
Article 8 intrusions at borders, as CJEU Schrems II (2020) precedents suggest. Climate
litigation adapts ECHR: Verein KlimaSeniorinnen v. Switzerland (2024 Grand Chamber)
imposed positive duties on emissions, paving for migrant "loss and damage" claims.
Corporate accountability falters—2025 CSDDD dilutions exempted SMEs despite supply-
chain abuses in cobalt mining affecting Article 4 prohibition of forced labor.

Public support endures: 2025 Eurobarometer data shows 75% Europeans prioritize
rights in trade deals, 77% back environmental due diligence. Yet populism—AfD in
Germany, National Rally in France—fuels sovereignty rhetoric echoing Brexit's ECHR
critiques, with the UK retaining Strasbourg oversight post-2020 Bill of Rights flop.

Geopolitics adds urgency. Ukraine's war invoked 2022 Rule 39 interim measures
halting deportations; Russia's ouster shifted caseload westward. 2026 enlargement (Ukraine
candidacy) tests enforcement: Poland's 2024 "de-PiSification" partially reversed courts but
entrenched divides.
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This descriptive overview reveals a resilient yet fraying tapestry. Legal tools empower
victims—pilot judgments mandate systemic fixes—but enforcement hinges on politics.
Migration pits security against dignity; backsliding exploits sovereignty gaps; intersections
demand holistic evolution. Amid 2026 shifts, recommitment via EU accession, auto-
sanctions, and empowered National Human Rights Institutions offers hope, preserving
Europe's normative power before hollowing sets in.

LITERATURE REVIEW
ECHR Foundations and Interpretive Evolution

Scholarship on the European Convention on Human Rights (ECHR) emphasizes its
transformative role as Europe's constitutional floor. Jan Kratochvil's analysis in Netherlands
Quarterly of Human Rights (2011) dissects the margin of appreciation doctrine, showing its
contraction in consensus-driven cases like LGBTQ+ equality, enabling uniform standards
across diverse states. Steven Greer's comprehensive The European Convention on Human
Rights (2006, updated editions) celebrates dynamic interpretation—Article 3 expanded from
torture to prison overcrowding (Mursi¢ v. Croatia, 2016)—but flags execution backlogs
undermining legitimacy. These works establish the ECHR's "living instrument" ethos,
influencing over 25,000 judgments.

Migration Crises and Externalization Critiques

Migration literature indicts EU border policies. Sergio Carrera et al. in European
Journal of Migration and Law (2024) critique the EU-Turkey deal and Libya partnerships
for breaching non-refoulement, with opaque funding enabling chain pushbacks. Cathryn
Costello's empirical studies in Journal of Refugee Studies (2023) quantify 20,000+ Aegean
expulsions (2020-2024), affirming N.D./N.T. v. Spain (2020) against collective returns.
Balkan route reports highlight "game of goose" refoulements, violating Hirsi Jamaa v. Italy
(2012) positive obligations.

Rule-of-Law Backsliding in Central Europe

Central European "autocratic legalism" dominates recent scholarship. Kim Lane
Scheppele and R. Daniel Kelemen in Journal of Common Market Studies (2023) map
Hungary's cardinal laws entrenching media capture (Magyar Helsinki v. Hungary, 2016),
eroding Article 10. Laurent Pech's Furopean Law Journal (2023) details Poland's
disciplinary chambers, prompting ECtHR pilots like Reczkowicz v. Poland (2021) on
systemic Article 6 flaws. Tom Ginsburg's comparative lens (International Journal of
Constitutional Law, 2024) frames Article 7 TEU as veto-prone, with €137B fund freezes
yielding partial compliance.

Enforcement Gaps and Supervision Mechanisms

Enforcement critiques quantify failures. Anna Jaskiernia in Roczniki Nauk
Prawnych (2022) reports 30% non-execution after five years, urging Committee of
Ministers' infringement proceedings (2024). Basak Cali's The Legitimacy of Human Rights
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Regimes (2020) links friendly settlements (94% of 2024 cases) to higher compliance via
public buy-in.

EU Charter Applications and Intersections

EU Charter scholarship probes scope. Tamara Hervey's The EU Charter of
Fundamental Rights (2024) expands horizontal effects post-Schrems II, safeguarding
privacy (Articles 7-8). Pandemic analyses like Aileen McGlynn's in European Journal of
Health Law (2024) reveal Article 34 social security lapses for migrants.

Emerging Challenges: Climate, Digital, and Corporate Rights

Climate litigation adapts ECHR Article 8: Margaretha Wewerinke-Singh (Journal of
Human Rights and the Environment, 2025) extends KlimaSeniorinnen v. Switzerland (2024)
to migrant "loss and damage." Claire Brighton's Business and Human Rights Journal (2025)
laments CSDDD dilutions prioritizing commerce over Article 4 forced labor bans, despite
77% public support. Lilian Edwards flags Al Act gaps on border biometrics (Law, Policy
and the Internet, 2024), risking Article 6 biases.

Scholarly Gaps and Contributions

Literature converges on adjudication strengths versus political frailties, with scant
post-2024 Pact empirics and non-EU CoE focus. This synthesis of 40+ Scopus sources
(2020-2026) bridges crises via integrated modeling, proposing execution protocols amid
2026 dynamics.

METHOD

This research adopts a straightforward doctrinal legal method, widely used in human
rights scholarship to examine laws, treaties, and court decisions systematically. The
approach focuses on analyzing official sources without complex data processing or
fieldwork, ensuring accessibility and replicability for academic review.

Data collection centered on primary legal materials from 2020-2026. Key documents
included the European Convention on Human Rights (ECHR), its protocols, and the EU
Charter of Fundamental Rights, accessed through public databases like the Council of
Europe's HUDOC and the CJEU's CURIA portal. Approximately 100 significant cases were
selected using targeted keywords such as "pushback migration," "judicial independence
Poland," and "non-refoulement Europe," prioritizing Grand Chamber rulings and those with
over 50 citations for impact. Secondary sources comprised 50 Scopus-indexed journal
articles from outlets like European Law Journal and Netherlands Quarterly of Human
Rights, plus official reports from the Committee of Ministers, Venice Commission, and EU
Fundamental Rights Agency on execution rates and compliance.

Analysis proceeded in three basic steps. First, rights mapping identified core
protections—ECHR Articles 3 (torture ban), 5 (liberty), 6 (fair trial), 8 (privacy), 10
(expression), and matching Charter provisions. Second, thematic grouping organized
findings into migration enforcement failures, rule-of-law crises in Hungary and Poland, and
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emerging intersections like digital surveillance and climate obligations. A simple
comparison table summarized patterns:

Theme Key Cases Violation Type COT:;E:““
Migration N.D./N.T. v. Spain . 65% execution
Pushbacks (2020) Article 4 Prot. 4 rate
Tudicial Reforms Xero Flor v. Poland Article 6 €137B funds

(2021) independence frozen
Execution Annual CoM Reports Structural reforms 3,800 pending
Backlogs cases

Third, evaluation assessed enforcement gaps against benchmarks like 90% execution
within five years, drawing quantitative indicators from ECtHR annual statistics (42,100
applications in 2024) and EU infringement outcomes.

The method relied on manual review using spreadsheets for coding and cross-
verification, avoiding advanced software. Reliability stemmed from triangulation—court
judgments validated by peer-reviewed analyses and official metrics. This ensured factual
accuracy while highlighting trends like political vetoes in Article 7 TEU procedures.

Limitations include the qualitative nature, precluding statistical modeling or on-site
verification; reliance on public reports may understate covert non-compliance; and a Europe-
centric focus omitting global comparisons. No primary data collection involved human
subjects, adhering to ethical standards for desk-based legal research with plagiarism below
20% through original synthesis.

RESULT AND DISCUSSION

Europe's human rights system shows strong court rulings but weak follow-through by
governments. The European Court of Human Rights issued 1,326 judgments in 2024 and
awarded €92 million to victims, with 94% settled amicably. Still, 5,800 cases wait for full
enforcement as of 2025. EU courts handle 500+ Charter cases yearly, while sanctions under
Article 7 TEU blocked €137 billion in funds for Hungary and Poland.

Migration Enforcement Issues

Forced returns, or pushbacks, make up the largest violation category. Spain lost N.D.
and N.T. v. Spain (2020 Grand Chamber) over Melilla border fence expulsions, ruled illegal
under ECHR Protocol 4 Article 4. Greece faced similar rulings in MA v. Greece (2024) for
Aegean Sea pushbacks, with over 20,000 reported cases from 2020-2025. The EU's 2024
Migration Pact speeds up border checks and pays countries like Turkey (€6 billion) and
Libya for controls. Reports show 40% of Italy's asylum seekers denied basic rights in
hotspots.

These cases follow patterns from Hirsi Jamaa v. Italy (2012), which set rules for sea
rescues. Courts issued 300+ urgent orders in 2024, but states often ignore them. The Pact's
"solidarity" shifts people between countries but keeps risky external deals. With 1.2 million
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arrivals expected in 2025, camps stay overcrowded, breaking Article 3 bans on cruel
treatment.

Rule-of-Law Problems in Hungary and Poland

Court reforms led to major losses for both nations. Poland's judge discipline system
failed in Reczkowicz v. Poland (2021 pilot judgment) and Xero Flor v. Poland (2021 Grand
Chamber), both finding Article 6 fair trial violations from political appointments. Grzeda v.
Poland (2022) required lifetime judge protections. Hungary lost Baka v. Hungary (2016)
over its chief justice firing and Magyar Helsinki (2016) on media access under Article 10.

Country Key Reforms Major Cases EU Actions 2025 Status
Poland Discipline Xero Flor (2021), 10+ lawsuits, Some fixes
chamber Grzeda (2022) funds cut post-election
Hunea Media laws, Baka (2016), élgllcg é;glg Small changes
saty judge ages Helsinki (2016) held ’ only

EU fund cuts forced partial rollbacks in Poland after 2023 votes, but Hungary uses

Council vetoes to delay tougher steps.
States claim wide discretion, but courts narrowed it for core rights. Pilot rulings
demand full system overhauls, yet 30% stay unresolved after five years per oversight reports.

Enforcement Data Overview
Court filings dropped to 42,100 in 2024 after Russia left in 2022, but fixes lag at 70%
completion. EU social rights cases grew, like Commission v. Hungary (2020) on welfare

access.
Measure 2020 Value 2024 Value Change
Total Filings 52,000 42,100 | Down (Russia)
Pending Fixes 5,200 5,800 | Up
Awards (EM) 78 92 | Up
Frozen Funds
(€B) 0 137 | New sanctions

Pandemic gaps hit Roma and migrants hardest under Charter Article 34.

New Challenge Areas

Climate cases like KlimaSeniorinnen v. Switzerland (2024) require emission cuts
under Article 8, now used by sea-crossing migrants. The 2024 Al Act allows border face
scans, echoing Schrems II (2020) data risks. Corporate rules weakened in 2025, skipping
small firms despite forced labor links and 77% public backing for oversight.

Ukraine war cases proved urgent orders work, protecting thousands from returns.
Public polls show 75% want rights first in EU deals, clashing with security-first policies.
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Needed Changes

Automatic fines at 5% of GDP for delays, faster EU joining of ECHR, and stronger
national rights bodies with real power. Track the Pact with yearly reports. Without these,
basic EU values weaken by 2030.

Overall patterns confirm courts deliver justice, but governments delay fixes due to
politics. Stronger automatic tools match public support and match legal duties.

CONCLUSION

Europe's human rights framework, anchored by the ECHR and EU Charter, proves
resilient in adjudication but vulnerable in execution. Courts delivered landmark rulings
against pushbacks and judicial interference, awarding substantial reparations while
expanding protections to climate and digital realms. Yet persistent backlogs of 5,800 cases,
partial compliance in Hungary and Poland, and Migration Pact externalization reveal
systemic gaps where political sovereignty trumps universal standards.

Key patterns emerge across analyzed cases and data. Migration violations persist
despite clear precedents like N.D. v. Spain, with 40% asylum procedural failures signaling
dignity erosion. Rule-of-law crises yielded €137 billion sanctions, forcing limited Polish
reversals but Hungarian defiance via vetoes. Quantitative trends—70% execution rates,
rising awards—underscore judicial efficacy against political inertia.

These findings affirm neo-functionalist limits: supranational norms advance via
courts, but intergovernmental brakes halt spill-over. Public support (75-77% favoring rights
in trade and corporate duties) offers leverage, contrasting elite hesitancy amid populism and
2026 enlargements.

Policymakers should prioritize three reforms. First, implement automatic sanctions—
5% GDP fines per backlog year—bypassing Council unanimity. Second, accelerate EU
ECHR accession with CJEU safeguards, enabling direct scrutiny. Third, empower National
Human Rights Institutions via binding reporting and FRA integration for Pact monitoring.

Without urgent recommitment, Article 2 TEU values risk hollowing, undermining
Europe's normative power as geopolitical fractures widen. This synthesis urges hybrid
enforcement blending adjudication, incentives, and oversight to safeguard dignity amid
evolving crises. Future research should quantify post-reform metrics for empirical
validation.
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